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INTRODUCTION. 


HE  foUowiDg  two  letters,  addressed 
in  behalf  of  the  doomed  Chicago 
Anarchists,  to  their  chief  counsel, 
Capt.  Black,  in  September  and  October, 
1887,  ha^e  noUung  to  do  with  anarchy^ 
nor  with  the  qae8ti<m  of  the  guilt,  under 
the  existing  laws,  of  the  Chicago  anar- 
chists. 

As  to  myself,  I  am  not  an  anarchist, 
but  a  Socialist. 

It  will  rather  be  shown  that,  irrespect- 
ive of  the  judicial  value  of  the  decisions 
of  the  CourtB  in  this  case— those  laws  of 
accessorjdiip,  under  which  the  anar- 
chists were  tried  and  sentenced,  are 
grossly  immoral  and  unconstitutiGnaL 
It  will  also  be  shown  that  those  laws  are 
liable  to  foster  crime  and  endanger  man- 
kind. And  finally  it  will  be  shown  that 
my  argument,  which  was  suggested  to 
the  defense  of  the  sentenced  men,  would 
have  offered  them  an  opportunity  of 
escape,  <tf  which  no  use  was  made  by 
ttieir  oounsel,  nor  nolioe  was  tatoi  by 
the  friends  of  the  doomed  men. 

I  don*t  blame  Oapt.  Black  for  having 
neglected  my  theory.  Capt.  Black  was 
overworked  at  that  time ;  he  sought  re- 
lief and  aid  in  the  advice  and  co-opera- 
tion of  the  three  eminent  juri8t8,General 


Pry  or,  General  Butler  and  Hon.  J.  Ran^ 
dolph  Tucker,  and  those  three  lawyers, 
at  the  cheap  rate  of  $1,000  or  more,  sub- 
mitted to  the  U.  S.  Supreme  Court  argu- 
ments which  were  blown  away  by  the 
mere  unfolding  of  the  records  of  the 
lowOT^Courts,  diowing  the  lack  of  l^al 
foundation  of  tfieir  argumrats  in  error. 

The  power  of  the  Suprmm  Court  of 
the  United  States  in  the  Chicago  case, 
as  presented  to  them  by  counsel  for 
**  plaintiffs  in  error,"  was  similar  to  that 
of  a  first-class  professor  of  a  medical 
college,  whose  help  is  sought  for  by 
other  physicians  attending  a  dying  man. 

The  Chicago  bomb  case  was  hopelessly 
lost  at  the  rery  beginning  of  tiie  coBeo- 
tive  trial  of  the  eight  defendants,  whm 
considered  in  the  light  of  Ihs  aeoenoryship 
law.  There  was  only  one  means  of  es- 
cape, and  it  consisted  of  the  radical  mea- 
ure  of  a  legal  contra-bomb.  directed  at 
the  constitutionality  of  that  law  itself. 

To  this  end  my  suggestion  was  direct- 
ed, but  it  was  not  fully  i^^reciated  by 
counsel  for  tibe  defuse,  and  whoUlf 
ignored  by  the  sodalistic  jmss. 

I  am  not  ashamed  at  all  of  my  failure. 
My  argument  involves  so  deep  a  cut  in- 
to the  old  English-American  law  tradL 
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tion,  that  it  is  no  wonder  American 
jurists  should  hesitate  to  suddenly  in- 
dorse my  theory.  My  axgomeat  means 
iu>ttuiig  less  than  the  abandomnent  of 
M  old  oommon-law  notion,  nothing  less 
than  the  eradication  of  the  idea  of  legal 
identity  of  principal  and  accessory. 

My  last  effort  to  give  publication  to 
my  rgument  consisted  in  the  following 
telegram,  sent  to  the  Chicago  Herald 
on  Monday,  November  7,  1887,  and  pub- 
lished by  that  paper  in  the  issue  of 
Tuesday,  Novraiber  8,  1887,  stating  the 
jurisdiction  of  the  U.  a  Supreme  Court 
and  reading  as  follows : 

*^Pmr.ADF.T,PHTA,  Nov.  7, 1887» 

**  In  response  to  the  opinion  con- 
tained in  your  leader  of  yesterday  (plead- 
ing for  Executive  clemency  to  some  of 
the  doomed  anarchists)  roading  as  fol- 
lows: 

Common  sense  discriminates  be- 
tween the  chief  and  the  merely  incidental 
criminals—'  and  in  further  reference  to 
the  fact  that  the  eight  anarchists  were 
tried  and  sentenced  as  accessories,  not  as 
principals,  I  submit  to  you  for  publica- 
tion the  following  statement  rdating  to 
an  opp(»rtunity  neglected  by  counsel  of 
the  d^endants  of  Obtaining  a  writ  of 
error  on  &e  ground  of  that  disc»dmina- 
ticm  alleged  by  your  article.  On  Sept. 
19 1  published  in  the  Philadelphia  Tage 
blatt  (German  daily)  an  essay  on  the 
Chicago  anarchists'  case,  in  which  I 
Juried  to  show  that  the  writ  of  error 


hardly  would  be  allowed  on  the  ground 
of  tec^c^ties,  and  I  suggested  that  the 
defense  should  test  and  contest  the  con- 
stitutionality of  the  Illinois  statute  law 

Hself ,  according  to  which  the  anarchists 
were  sentenced.  I  proved  that  the  Amer- 
ican common  and  statute  laws,  accord- 
to  whicJi  the  accessory  before  the  fact  is 
to  be  dealt  with  as  principal)  are  liable 
to  foster  crime  and  endanger  nnATtirjnd^ 
contradictory  to  the  aim  of  the  Consti- 
tution of  tlie  United  States,  as  delineated 
in  its  PreamUe,  to  wit:  'to  establish 
justice,  and  to  insure  domestic  tranquili- 
ty.' I  submitted,  in  a  more  explicit 
way,  my  argument  to  Capt.  Black,  the 
chief  counsel  of  the  Chicago  Anarchists. 
Captain  Black  answered  me  that  my  ar- 
gument had  consideration,  and  he  hoped 
to  profit  by  my  8Us^;estions,  but  I  finaUy 
saw  that  my  argument  wastiej^tocted  by 
counsel  It  may  be  argued,  indeed,  that 
the  question  raised  by  me  was  not  point- 
ed out  in  nor  decided  by  the  lower 
court,  and  that  therefore  my  argument 
would  be  dismissed  by  the  Supreme 
Court  for  want  of  jurisdiction,  the  same 
way  as  General  Butler's  point  was  dis- 
missed, because  it  was  not  recorded  in 
tike  lower  court.  But  I  widi  to  call  tiie 
attmtion  of  tiie  jurists  of  thecountry  as 
to  the  dcKJtrine  of  'waiver*  to  the  follow- 
ing passage  of  Hillard's  'Law  of  New 
Trials:'  'Where  a  defendant  suffers  de- 
fault and  fails  to  take  advantage  below 
of  points  open  to  him,  without  a  satis- 
factory cause,  he  will  be  held  to  have 
waived  them.    That  he  relied  upon  a 
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previous  decision  of  the  Supreme  Court 
on  a  certain  point  is  sufficient  cause.' 
This  aims  to  show  that  my  argument, 
though  not  pleaded  in  the  lo\ver  court, 
warranted  the  jurisdiction  of  the  United 
States  Supreme  Court,  for  the  American 
acoessoryship  law  never  was  doubted  as 
to  its  constitutionality,  thou^  Blade- 
stone  himself  made  the  fcdlowing  re- 
maricB  on  that  subject  matter:  'Perhaps 
if  a  distinction  were  constantly  to  be 
made  between  the  punishment  of  princi- 
pals and  accessories,  the  latter  to  be 
treated  with  a  little  less  severity  than 
the  former,  it  might  prevent  the  perpe- 
tration of  many  crimes  by  increasing  the 
difficulty  in  finding  a  person  te  execute 
»  deed  itself >  as  his  danger  would  be 
ipreatertiittatibat  of  his  aocompUoe  by 
reason  of  the  differ^u;eof  his  ptmish- 
ment.'  My  argument,  indeed,  is  based 


on  another  ground.   I  proved  that  the 

laws  treating  the  accessory  to  the  pun- 
ishment of  the  principal  prevents  the 
'tempted'  person  from  withdrawing 
from  the  plot,  or  rather  compels  him  to 
consummate  the  deed,  and  that  there* 
fore  that  law  is  unconstitational. 

A  nmilar  telegram,  srait  the  day  be- 
fore, on  Saturday,  November  0,  fbr  tiie 
New  York  .Berald,  did  not  succeed  in 

getting  admittance  to  the  sacred  columns 
of  that  paper.— i%i2ade2pAia,  November 
11,  1887. 


For  some  particular  reasons  this  pub- 
licati<m— made  ready  for  print  on  Nov. 
11, 1887,  was  delayed  tiU  now— «Ae^ 
Anmversary  cfUifi  CSueago  Esmdimp 
Nov.  11, 1888. 
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Philadelphia.,  Sep.  29,  1887, 

ToGaft.  W.  p.  BLA.OK  (of  Chicago), 

New  York,  c  |  o  General  Pryor. 

IR  —Ten  days  ago  I  published  in  the 
^  Philadelphia  Tageblatt,  an  essay  on 
fS*  the  Chicago  anarchists'  case,  di- 
verging from  the  common  belief  that  the 
Smnmne  Courts,  both  of  the  State  of  Illi- 
n^and  of  the  United  States,  could  like- 
ly annul,  on  the  ground  of  technicalities, 
the  decision  of  the  Court  of  Cook  Coun- 
ty. I  cmcluded,  however,  that  essay 
with  the  assertion  and  the  proof,  that 
another  and  better  way  remains  open  for 
the  defense,  to  wit:  '*Contesting  the  con- 
stitutionality of  that  Illinois  criminal 
law  according  to  which  the  defendants 
were  sentenced." 

Your  Illinois  statute  provides  for  the 
punishment  of  instigation  or  conspiracy, 
to  wit: 

*'Mere  instigation  or  conspiracy  in  the 
absence  of  an  overt  act  or  of  a  .  perpe- 
trated crime  is  pumshaUe  by  a  fine  not 
exceeding  $1,000  or  imiurisonment  in  the 

penitentiary  not  exceeding  three  years." 
On  the  other  hand,  where  the  crime  has 
been  committed,  he  who  has  aided,  ad- 
vised or  encouraged  the  commission  of 
the  crime  shall  be  punished  to  the  same 
extent  as  if  he  himself  were  the  doer  of 
the  crime;  and  the  accessory  before  the 
fact  can  be  indicted  and  punished  with- 
out principal  having  fizst  b&&i  convicted 
the  or  punkhed. 


To  prove  the  unconstitutionaUty  of 
that  law,  I  shall  have  to  explain  sonie 
principles  on  which  Justice  is 
founded. 

The  puri)0se  and  aim  of  all  penal  laws, 
of  all  univtTsal  legislation,  is  to  protect 
humanity,  to  prevrat  crimes. 

Should  it  therefore  appear  that  uiy 
CTiminal  law  be  of  such  nature  as  to 
contradict  said  purpose  and  aim,  i.  e., 
should  it  appear  that  any  criminal  law 
be  hable  to  endanger  humanity,  to  foster 
crimes,  such  criminal  law  must  be  de- 
clared null  and  void  on  account  of  its 
unconstitutk>nality;  for  the  Constitu- 
tion, in  its  Preamble,  proposes  to  ''estab- 
lish justice,  to  insure  domestio  traop 

quility."  .  , 

Now  let  us  see  how  that  Illinois  law  is 
apt  to  ''establish  justice,  to  insure  do- 
mestic tranquility." 

All  modern  criminal  legislation  adopt- 
ed the  principle  of  a  difference  in  pun- 
ishmmit  of  a  perpetrated  and  attempted 
criminal  act.  Why  ?  For  two  reason  s; 
in  order  to  prevent  crimes  and  to  pro- 
tect threatened  mankind.  The  law  aims 
to  give  a  person  who  attempted  to  com- 
mit a  crime  a  chance  to  defeat  his 
criminal  thought  and  to  return  to  hon- 
esty. That  allowance,  consisting  pi  a 
minor  punishment,  granted  to  a  penitent 
sinner,  who  bethought  himself  of  his 
criminal  idea  and  left  off,  is  of  course 
not  due  to  him,  but  to  the  person  against 
whom  the  crime  was  aimed.  This  inno- 
cent person  we  want  to  protect  against 
foul  play.   And  we  caimot  do  so  except 
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by  granting  to  the  "tempted"  person  an 
allowance  for  his  refraining  from !  perpe- 
trating the  crime.  Therefore  an  at- 
tempted crime  must^be  punished,  if  at 
all,  by  a  measure  lesser  than  provided 
for  the  perpetrated  crime.  It  is  the  per- 
son threatened  by  such  crime  that  we 
owe  such  protection  against  ''injury," 
Were  we  to  punish  the  attempt  and  the 
perpetration  of  a  crime  alike,  we  would 
thereby  endanger  humanity  and  foster 
crime.  So  the  "tempted"  person  would 
reason:  '*It  is  idltne  same  whether  I 
continue,  or  discontinue;  my  punishment 
will  be  the  same;  therefore  I  shall  finish 

the  crime."  ^  ,  j 

This  way,  I  should  think,  I  have  stated 
the  principle  beyond  all  doubt,  that  put- 
ting on  the  same  grade  both  the  perpe- 
tration  of  and  the  attempt  at  a  crime, 
would  be  highly  immoral,  foster- 
ing crime,  endangering  nMUMrind;  in 
a  word — ^unconstitutional.  1 
Now  let  us  see  what  there  is  about 
the  notorious  Illinois  law.  It  is  no  mat- 
ter, whether  or  not  that  statute  law 
emanated  from  common  law;  truly,  it 
did;  but  that  makes  no  difference. 

ThMt  Illinois  law  constitutes  the  fol- 
lowing degrees  of  criminaUty: 

1.  Instigation  or  conspiracy  in  the  ab- 
sence of  an  overt  act. 

2,  Accessoryship  before  the  fact  or 
perpetration  by  principal. 

We  may  see  that  our  principle,  ex- 
plained above,  was  recognised  by  the 
Illinois  law,  inasmuch  as  it  fixes  the  pen- 
alty for  insti^yaon  or  conspiracy  to  not 
more  than  three  years'  penitentiary, 
while  the  perpetrators  may  be  punished 
with  death. 

Why  did  the  law  create  that  differ- 
ence? In  order  to  grant  to  the  "tempt- 
ed" instigator  or  conspiratw  a  pmodum 
for  m&^wing  from  his  wiminal 
thought;  in  order  to  influence  him  by 
such  allowance,  that  he  might  as  soon  as 
posnJbto  rednas  his  wroiigB  aiiddiaBolve 


the  conspiracy.  For  the  "instigator"  or 
"conspirator"  or  any  other  assisting  in 
crime,  any  '^coessory,"  ranks  ammig 
the  ^tempted"  ones. 

But  your  Illinois  law,  though  recog- 
nizing the  principle,  explained  above, 
failed  to  thoroughly  administer  it,  inas- 
much as  your  law  granted  to  the  acces- 
sory that  allowance  in  the  absence  of  an 
overt  act  only,  while,  in  the  case  of  com- 
mission of  me  <»me,  it  puts  the  acces- 
sory on  the  same  grade  witii  the  princi- 
pal. And  this  law  is  immoral  and  un- 
constitutional because  it  is  liable  to 
foster  crimes,  to  endanger  mankind,  as 
may  be  seen  from  the  following: 

Take  for  granted,  that  ten  persons  con- 
spired to  Sirow  bombs  at  the  police  In 
an  <q^en4^  meeting.  In  the  last 
moment,  however,  nine  of  the  ten  con- 
spirators repent  their  idea  and  show 
their  willingness  to  withdraw  from  the 
plot,  while  the  tenth  man  stubbornly 
insists  on  executing  the  deed. 

What  shall  the  nine  men  do  ?  Tb^ 
I  would  reason  as  follows: 

"Though  we  are  now  withdrawing 
from  the  plot  and  are  willing  to  keep 
our  bombs  in  our  pockets,  we  would  be 
hanged  if  the  tenth  man  threw.  For 
the  accessory  is  equal  to  the  principal, 
when  the  crime  is  committed.  The 
tenth  man  insists  in  his  purpose  and  his 
deed  cannot  be  averted  any  more.  And 
certainly  he  will  be  captured,  and  so 
shall  we.  As  our  fate  thus  is  sealed,  and 
we  will  be  hanged  in  either  case,  let  vm 
rather  throw  our  bombs,  too." 

Now,  look;  if  the  tenth  man  alone 
would  throw,  ten  policemen  would  per- 
ish; if  all  ten  conspirators  threw,  a  hiin- 
dred  policemen  would  die.  It  is  certain, 
therefore,  that  ninety  out  of  a  hundred 
policemen  could  have  been  saved  if  the 
law  had  granted  an  allowance  to  the 
accessory,  even  in  case  the  deed  were 
committed.  The  responsibility  for  those 
1  ninety  policemen's  lives  lies  on  your  law. 
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For  nine  men  were  willing  to  withdraw, 
but  they  saw  no  use  of  it,  if  their  fate 
was  the  gallows  in  either  case. 

Such  a  law  is  fostering  crime  and  en- 
dangering mankind,  is  highly  immoral 
and  fhoronghly  nnoonsiitational,  be- 
cause it  inyolves  an  *4njnstice'' to  inno- 
cent persons  threatened  with  assault. 

The  aim  and  purpose  of  all  criminal 
laws  are  to  prevent  crime  and  to  pro- 
tect humanity,  and  any  law  defeating 
such  aim  and  purpose  is  unconstitu- 
tional* 

Sir,  Boch  was  the  third  part  of  my 
BBBBj.  And  I  challenge  all  jmistB  of  the 
country  to  show  wlijr  mj  pleashonid 

not  be  heard. 

After  all  my  endeavors  to  call  the 
attention  of  the  German- American 
press,  and  especially  of  the  German- 
socialistic  press  to  my  theory,  proved  a 
failnre,  I  sent  an  article  ez;^^aniDg  my 
theory  to  the  New  York  World;  but  they 
declined,  asnsual  in  such  cases,  ezcuring 
themselves  with  the  old  customary 
phrase,  ''the  preaBoze  upon  our  ool* 
umns." 

I  now  submit  "my  theory  to  your  con- 
sideration.      Respectfully  yours, 

AjX>IiF  HSKNSB. 


Law  Offices  W.  P.  Black, 
108  Dearborn  St., 

GmoAGO,  Octobear  7t  1887. 
JlJDOUP  Hxraora,  Esq., 

c  I  o  Philadelphia  Tugehlatt, 
613  CallowhiU  St., 

Philadelphia,  Pa. 

Dear  Sir:— I  have  this  morning  re- 
ceived your  letter  postmarked  Philadel- 
phia, September  28th,  and  remailed  to 
mefromNew  York,  September  29th.  I 
HbmBk  yon  for  UbiB  suggestions 


contained,  which  I  have  read  very  care- 
fully, and  to  which  I  shall  give  further 
consideration.  The  practical  immorali- 
ty of  the  Illinois  law  of  accessoryship,  I 
think,  admits  of  little  question,  as  ap- 
plied to  any  such  case  as  our  own.  The 
great  trouble  in  an  argument  upon  ita 
unconstitutionsdity  is,  that  the  courts 
generally,  in  the  construction  of  such  a 
statute,  allow  to  the  accused  the  benefit 
of  the  locics  jjcenitentice;  and  if  proof  be 
adduced  of  the  prior  advice,  encourage- 
ment, incitement  or  abetting  of  a  par- 
ticular crime,  it  is  open  to  the  accused 
to  show,  by  way  of  defense,  that  before 
the  commission  of  the  crime  advised  he 
withdrew  from  the  conspiracy  and  to 
his  utmost  sought  to  prevent  the  accom- 
plishment of  the  crime.  In  other  words^ 
the  statute,  under  a  proper  construction, 
is  aimed  simply  to  take  a  man  who  is 
morally  responsible  for  the  consummated 
offense,  on  the  noond  that  he  is  a  co- 
actor  or  principu,  ia  established  clearly 
from  the  proofs.  The  trouble  with  the 
statute  is  that  it  is  liable,  in  times  of 
great  public  excitement  and  under  cir- 
cumstances of  intense  general  prejudice 
against  the  accused,  invading  even  the 
judiciary,  to  be  made  an  instrument  in 
the  accompBahinept  of  injustice  for  the 
fostering  of  <»ime.  Bat  upon  tiie  ques- 
tion of  the  constitutionality  of  the  act, 
does  the  the  unconstitutionality  therectf 
appear  because  it  may  be  wrested  from 
its  true  purpose,  which  is,  to  prevent  the 
combination  of  men  to  bring  about  a 
crime  through  the  employment  of  some 
nnscmpulous  instrument,  in  a  case  where 
the  ccmspiratorB  might  themselves  hem* 
tate  to  commit  the  overt  act  ? 

Let  me  assure  you  again,  however^ 
that  your  suggestions  have  considera- 
tion, and  that  if  I  find  I  can  use  your 
line  of  argument  to  advantage  in  going 
before  the  Supreme  Court  of  the  United 
States,  I  shall  be  happy  to  avail  itself  of 
jofox  penniwicm.    Meantime  I  thank 
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you  for  your  consideration  in  the  mat- 
ter, and  for  calling  these  things  to  my 
attention*  Yours  truly, 

W.  P.  BliAOE. 


m. 

PmiiADKLFHiA,  Oct.  11,  1887. 

To  Captain  W.  P,  BLACnc  (of  Chicago), 

o— o  General  Pryor,  New  York, 

Dear  Sir— In  reference  to  your  favor 
of  Oct.  1, 1  wi*  to  suggest  that  the  al- 
leged "benefit  of  the  locus  pomitentice'' 
accorded  to  the  accused  accessory  before 
the  fact  cannot  weaken  my  argument 
upon  the  imconstitutionahty  of  the  no- 
torious Illinois  conspiracy  law.  That 
* 'benefit"  in  many  cases  is  valueless  on 
account  of  the  impossibility,  on  the  part 
of  the  defendant,  to  prove  beyond  doubt 
his  withdrawal  from  the  conspiracy,  for 
it  must  be  borne  in  mind  that  an  acces- 
sory— such  as  I  took  for  granted  in  the 
fancied  case  in  my  letter  of  Sept.  28 — in 
the  moment  of  his  repenting  and  of  his 
willingness  to  withdraw  from  the  plot 
would  hardly  deem  it  proper  to  call  the 
attention  of  impartial  witnesses  to  his 
d^cate  afiEair.   That  accessory  in  such 
a  moment  would  be  capable  of  one  idea 
only,  to  wit,  of  escaping  detection  and 
punishment.    Therefore,  the  more  he 
would  call  the  attention  of  impartial 
witnesses  to  the  fact  that  he  was  about 
to  withdraw  from  the  plot,  the  noore  he 
would  expose  himsrif  to  detection.  He 
is  ready  to  withdraw,  but  not  to  make 
"all  about  the  matter"  public.   He  re- 
strains, therefore,  his  efforts  to  quash 
the  plot  to  his  fellow  plotters'  circle. 
But  the  sworn  depositions  of  these  co- 
defendants  on  the  witness  stand  have 
no  full  moral  weight  on  any  jury. 

I  don't  see  how  my  fancied  nine  ac- 
cessories wh^,  Hiel  TCOstanoe  of  the 


tentli  man  notwithstanding,  withdrew 
in  the  last  moment,  could  be  able  to 
prove  beyond  doubt  that  they  really 
withdrew.  The  captured  principal,  tho 
bomb  thrower,  that  tenth  man,  might,, 
for  instance,  say  before  the  Court: 

'They  did  not  withdraw,  but  they  de- 
cided to  let  me  take  the  first  trial  step; 
should  my  bomb  take  effect,  and  should 
the  crowd  frantically  rush  upon  the  po- 
lice,  then  they  would  second  me  and 
also  throw  their  bombs;  but  should  my 
bomb  miss  its  aim,  or  should  the  crowd 
take  flight,  then  they  would  keep  thwr 
bombs  in  their  pockets." 

In  this  case,  the  principal,  in  all  prob- 
ability, would  defeat  the  efforts  of  the 
accessories  to  prove  that  they  really 
withdrew. 

But  besides  that,  Ifee  "braefit  of  the 
locus  pomUentice^  proves  itself  to  be  of 
imaginary  value,  when  we  consider  that 
the  Court— according  to  the  authorities 
—is  at  liberty  to  decide  whether  that 
withdrawal  of  the  accessory  were  "at 
the  right  time '  or  "too  late." 

So  Prof.  Francis  Wharton,  in  his 
* 'Criminal  Law,"  ed.  1885,  section  288, 
saysz 

''Bat  it  (the  criminalily  of  the  with- 
drawing accessory)  does  not  cease  simply 
because,  after  starting  the  ball,  he 
changes  his  mind  and  tries,  when  too 
late,  to  stop  it.  To  emancipate  him 
from  the  consequences  not  only  must  hfr 
have  acted  in  time  and  done  everything, 
possible  to  prevent  the  commission,  bat 
the  consammati<m«  if  it  takes  place, 
must  be  impotable  to  some  «fidep«id«rf 
cause." 

Thus  the  "benefit  of  the  locus  poent- 
tentice"  dwindles  down  to  nothing.  It 
was  indeed  * 'too  late"  to  stop  the  tenth 
man  in  our  fancied  case,  but  not  too  late- 
to  reduce  the  number  of  persons  threat- 
ened with  death  from  100  to  10;  for,  if 
all  ten  men  had  thrown  their  bombs  a 
hundred  persons inrtead  of  twwoald 
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bave  been  killed.  Therefrom  results 
that  a  withdrawal  of  an  accessory  never 
is  "too  late,"  not  even  in  the  last  mo- 
ment. And  in  order  to  save  all  that 
possibly  could  be  saved,  the  accessory 
-ahould  not  be  put  on  the  same  grade 
with  the  principal. 

It  is  originally  not  due  to  him  (tlie  ac- 
cessory) that  he  should  be  granted  the 
allowance  of  a  lesser  pnnisnment  than 
i^t  of  the  principal,  but  it  is  due  to 
iiireatened  mankind,  for  the  safe-keep- 
ing  of  wliich  all  laws  are  given. 

Sir,  he  who  could  succeed  in  impress- 
ing the  legal  profession  of  America  and 
the  people  in  general  with  my  theory, 
would  not  only  save  the  hves  of  your 
.^ven  clients,  but  perform  the  necessary 
task  of  Bounding  tne  signal  for  a  reform 
^  American  law.  And  that  reform  must 
be  accomplished.   The  erroneous  belief 
that  the  main  purpose  of  criminal  law 
is  "retribution"  to  the  offender,  must  be 
supplanted  with  the  higher  idea  that 
criminal  law  aims  first  at  the  protection 
of  mankind  and  the   prevention  of 
•crimes.   From  this  view  we  provide  for 
punishment  of  offenses  in  order  to  re- 
Wain  people  from  the  commission  of 
them;  and  we  execute  the  punishment 
provided  by  criminal  law  not  merely 
for  the  sake  of  ^^retribution,"  but  mainly 
to  make  true  our  threat  and  prevent  the 
further  commission  of  crime.  Then 
•comes,  as  a  matter  of  secondary  consid- 
eration, ''retribaticm*'  fx  or  crarection 
-of  the  offender. 

This  theory  once  accepted,  the  old 
<X)mmon  law  or  indictment  of  acces- 
sory as  principal  must  be  abolished. 
The  old  common  law  had  in  view  noth- 
ii^  but  '^tribution/'  and  from  such  a 
view,  indeed,  both  the  principal  and  the 
4|OoaBfiloi7  may  sometimes  be  heinous  in 
llie  same  grade;  the  accessory  may  ev^ 
sometimes  be  more  heinous  than  the  ac- 
tual perpetrator,  as,  for  instance,  if  the 
acceasory  aidSji  advise  etc.,  with  reflec- 


tion, while  the  actual  perpetrator  may 
^ecute  the  plan  in  a  state  of  great  ex- 
citement. But  sometimes  the  instigator 
may  act  in  eoEcitament,  and  the  actoal 

perpetrator,  on  the  contrary,  in  cool 
blood.  We  cannot  judge  in  general  of 
the  state  of  mind  of  either  the  acces- 
sory or  the  principal,  and  therefore  we 
have  to  deny  the  justness  of  the  prin- 
ciple that,  in  general,  all  concerned  in 
the  cammission  of  a  orime  are  to  be 
treated  in  the  same  manner.  But  on 
modem  societjr  the  question  devolves, 
What  is  more  important,  more  worthy 
of  consideration— the  criminal  on  the 
one  side,  or  threatened  mankind  on  the 
other?  Shall  we  have  laws  for  protec- 
tion of  mankind,  or  only  for  "retribu- 
tion*' to  the  offender. 

Tou  see,  sir,  the  error  of  that  common 
law  is  founded  on  a  principle  familiar 
with  a  less  cultivated  society,  with  a 
society  in  which  the  notion  that  all  laws 
must  be  in  accordance  with  the  interests 
of  the  whole  people  was  unknown.  It 
may  be  deemed,  sir,  a  bold  undertaking 
on  the  ^urt  of  a  citizen  of  so  recent  a 
date  as  I  am,  of  a  man  who  is  no  law* 
yer  by  profession,  and  of  a  writer  in  a 
position  anything  but  commanding,  to 
attempt  the  taking  by  surprise  of  a 
legion  of  learned  jurists  and  experienced 
statesmen  of  America,  and  of  undermin- 
ing the  old  fortress  of  criminal  law  by 
the  sadden  cry  of  "immorality  and  un- 
constitutionality." And  I  know  only 
too  well  the  difficulty  of  destroying 
opinions  familiar  to  the  people  jfor 
centuries;  nor  am  I  ignorant  of  the  sus- 
picion witli  which  the  ignorant  regard 
''foreign"  ideas.  I  have  meditated  on 
this  subject— this  matter  of  fighting  the 
constitutionality  of  the  law  on  acces- 
soryship— a  whole  long  year.  I  weighed 
all  chances  pro  and  con,  and  have  finally 
come  to  the  conclusion  that  the  "acces« 
Bory"  law  of  this  country  is  immoral, 
unjust,  unponstitutioQalf  £aui  that  there 


THE  LETTSB8. 


11 


is  no  other  way  of  rescmng  your  seven 
clients  than  by  proving  that  the  lUinois 
law,  according  to  which  they  were  sen- 
tenced,  is  unconstitutional.   And  there- 
fore I  appUed  to  you,  after  my  endeavor 
to  interest  the  American  press  inthe 
question  of  the  unoonstitutionahty  of 
tiie  lUinoifl  law  proved  unsuccessful. 
Yon  are,  sir,  in  a  position  to  make  my 
theory  creditable.    The  importance  of 
my  theory  does  not  depend  upon  the 
opportunity  alone  of  saving  the  Uves  of 
the  condemned  anarchists,  but  also  on 
the  reform  of  American  law,  which  my 
theory  is  intended  to  effect.  My  theory 
has  nothing  to  do  with  anarchistic  meth- 
ods  or  principles,  nor  even  with  the 
oase  itself  of  ;the  Chicago  anarchists.  I 
am  no  anarchist;  I  firmly  believe  in  the 
necessity  of  peaceable  progress.  Other- 
wise I  certainly  would  not  care  for  the 
reform  of  American  law.   I  fully  con- 
ceive   sir,   that   you,   an  American, 
educated  in  the  old  common  law,  are 
not  so  soon  ready  to  surrender  to  my 
theory  as  I  might  wish.    It  requires 
much  conmderation  to  abandon  old  the- 
ories in  which  we  grow  up.    But,  when 
we  consider  the  manifold  changes  that 
common  law  on  accessoryship  hasun- 
dergone  hitherto,  we  should  not  refram 
crom  going  a  step  further. 

Let  us  review  those  changes. 

Blackstone,  in  his  book  4,  chapter  3, 
remarks  ''on  the  different  degrees  of 
guilt  among  persons  that  are  capable  of 
offending,  viz.,  as  principals  and  acces- 
sories: .     •     1  .  A  

I,  «Aman  may  be  prrndpal  in  two 

degrees.  A  princapal  in  the  first  d^free 
IB  he  that  is  the  actor  or  absolute  perpe- 
trator of  the  crime;  and  in  the  second 

degree  he  who  is  present,  aiding  and 
abetting  the  fact  to  be  done.  Which 
presence  need  not  always  be  an  actual, 
immediate  standing  by,  within  sight  or 
hearing  of  the  fact,  etc**  ^  .  ,  . 
Well,  80  fiv  as  ooncwns  principalB  in 


the  first  and  principles  in  the  second  de- 
gree, the  distinction  is  now  almost  gen- 
eraUy  obliterated.  ,  4. 

XL  "An  accessory  is  he  who  is  not 

the  chief  actor  of  the  offense,  nor  pres- 
ent at  its  performance,  but  is  in  some 
way  connected  therein,  either  before  or 
after  the  act  committed."  , 
Contrary  to  this  definition  the  IllmoiB 
statute  law  declares;  ^    ^  ^  w 

»  An  accessory  is  lie  who  stands  by 
and  aids,  etc.,  or  who,  not  bemg  present 
aiding,  hath  advised,  etc.'' 

According  to  old  common  law  an  ac- 
cessory present  at  the  commission  of  the 
crime  is  a  principal.  See  Blackstone, 
same  chapter,  and  Wharton's  «*Cnuunal 

Law."  ,  i. 

The  old  common  law,  aooorhmg  to 
Blackstone,  restricts  accessoryship  to 
felonious  act  "In  high  treason  there 
there  are  no  accessories,  but  all  are  prm- 
cipals,  on  account  of  the  heinousness  of 
the  crime;  in  all  crimes  under  the  de- 
gree of  felony  there  are  no  accessories, 
but  all  principals,  because  the  tow  doM 
not  descmd  to  distmgoish  the  diftoent 
shades  of  gcdltin  petty  misdemeanors. 
So  the  same  rule  holds  good  with  regard 
to  the  highest  and  lowest  offenses;  in 
murder  and  felony  there  are  accessories. 

This  rule  was  manifoldly  changed  in 
this  country,  as  to  treason  as  weU  as  to 
felony.  It  was  changed  to  the  better  as 
to  treason,  inaHmnoh  as  some  mmor  po- 
litical offenses,  that  could  be  construed 
as  leading  to  treason,  were  exempted 
from  same.  Section  5335  of  the  Revised 
Statutes  of  the  United  States  .r^^^als  with 
citizens'  intercourse  wiih  a  foreign  govv- 
ernment  to  the  intended  detelnwnt  o^ 
the  government  of  the  TTBited  Btows, 
that  is  practioaUy  aooessoryfo  treason, 
though  the  law  on  this  cnma  is  now 
formaUy  independent  from  tht^  law  on 
treason.  In  a  certain  sense  W(e  have, 
indeed,  in  Section  5335,  a  law  pirovidmg 
for  ''aooesBory  to  treason."  < 
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That  common  law  on  accessoryship 
was  further  changed  to  the  better  as  to 
accessoryship  after  the  fact;  and  it  was 
finally  changed  to  the  worse  as  to  acces- 
soryship before  felony,  as  we  saw  from 
the  niinois  la  w  and  the  laws  of  about 
seven  other  States,  who  alxdished  acoes- 
Boryship,  even  in  felony. 

Therefrom  the  lack  of  any  system  is 
evident.  The  principle,  indeed,  of  put- 
ting the  accessory  on  the  same  grade 
with  the  principal  is  so  stupid  that  it 
cannot  be  systematized.  The  reasons  of 
that  principle,  as  indicated  by  Black* 
stone,  are  ^of  a  rather  frivoloas  <Aiar- 
acter. 

There  will  certainly  come  a  time  when 
the  people  of  the  United  States  will  be 
astonished  that  such  a  stupid  law  was 
maintained  for  centuries  by  the  most 
enlightened  readers  of  the  country. 
jAndy  sir,  let  it  be  remembered  that  there 
wiU  be  no  excose  for  the  learned  jorlsts 
of  this  conntry  for  not  having  been 
properly  warned.  Blackstone  hirnSelf  has 
warned  you  in  the  plainest  terms. 

I  should  like  to  call  the  especial  atten- 
tion of  American  jurists  to  the  follow- 
ing passage  in  the  chapter  cited  above 
of  Blackstone's  commentaries: 

"Perhaps,  if  a  distinction  were  con- 
stantly to  be  made  between  the  punish- 
ment of  principals  and  accessories,  the 
lattw  to  be  treated  with  alitSe  less  se- 
verity than  the  former,  U  ndght  preven 
the  perpetration  of  many  crimes  oy  in- 
creasing the  difficulty  of  finding  a  per- 
son to  execute  a  deed  itself,  as  his  aan- 
^rer  would  n^o  greater  than  that  of  his 
accomplices,  by  reason  of  the  difference 
of  his  punishpient." 

You  ma/  see,  sir,  that  Blackstone, 
though  he' came  nearer  to  the  truth  140 
years  afeji  than  the  jurists  of  to-day,  did 
still  not  rally  strike  the  point.  He  im- 
agined, iMeed,  the  dmger  fitom  tibe  law 
n  indic^m^  of  aooeesory  as  p^Mi^^  | 


but  his  opinion  did  not  rise  and  ripen  to 
a  firm  conviction  and  a  full  belief.  Nor 
did  he  conceive  that,  in  consideration  of 
the  possibility  of  a  danger  such  as  im- 
agined by  him,  the  abolition  of  such  a 
dangerous  law  should  be  made  in  the  in- 
terest of  mankind,  eondUio  sine  qua  nan^ 

Blackstone,  like  all  his  contemponuw 
ies,  had  in  view  on*j§the  offenders^  not 
the  world  threateneaby  them. 

Sir,  now  let  me  remark  how  my  the- 
ory on  the  immorality  and  unconstitu- 
tionality of  that  common  and  statute 
law  on  equality  of  accessory  with  prin- 
cipal grew  up  in  my  conyiefion. 

I  abstracted  my  theory  from  the  Gtor* 
man  penal  law.  The  idea  that  an  aUo«r^ 
ance  should  be  granted  to  the  accessoiy 
was  indeed  not  fully  recognized  in  Ger- 
man law,  but  its  fundamental  principles 
were  understood.  The  German  crim- 
inal code  provides  for  accessoryship  be- 
fore the  fact  as  follows: 

L—**Oa^action  of  several  persons  in 
perpetoation  of  any  offense  or  orime» 
Every  co-actor  is  principal. 

(Decision  of  the  Supreme  Court  of  Ger- 
many: ''A  material  co-action  for  the  per- 
petration  must  have  taken  place.  Mere 
cognizance  or  approbation  of  the  pun- 
ishable act  is  no  'co-action.' ") 

n. — InsHgtdkmf  by  moncj  or  prom* 
ise,  by  threats,  or  by  m&nm  of  power 
and  position,  or  by  purposely  gwitated 
error,  or  by  other  means. 

The  'instigator"  of  the  perpetrated 
act  is  to  be  punished  as  principal,  but- 
according  to  the  provisions  of  the  su- 
preme Gonrt-^an  '^instigation"  must  be 
referred  to  a  8peci^  action;  «'a  genrnd 
directim  tot  firtnre  actieii  k  uosnffi* 
cient. 

in. — Assistance  in  offense  or  crim0 
by  advice  or  action. 

The  "assistant"  is  different  from  "co- 
aetor"  and  'instigator,"  and  the  law  ex- 
pressly provides  that  he  shall  be  punished 
aooording  to  the  rules  set  forttif<»r  <^ 
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tempt that  k(  to  say,  with  a  lesser 
punishment  than  that  of  the  principal. 

Sir,  that  German  law  is  mdeed  not 
fully  satisfactory  to  the  requirements  of 
my  theory,  but  it  accords  at  least  to  the 
"assistant"  the  benefit  of  a  lesser  pun- 
ishment, to  prevent  him  from  becoming  a 
co-actor.  And  as  to  that  allowance  the 
German  law  makes  nd  dlfferenoe  be- 
tween felony  and  misdemeanor. 

That  mixing  up  of  aocsssory  vfi^ith 
principal  is  a  specific  monster  of  the  old 
English  common  law,  a  relic  of  barbar- 
ous antiquity* 


Perpetrating  such  nonsense,  such  im- 
morality, such  dangerous  "criminality 
at  law,"  should  be  prevented  by  ail  en- 
lightened men. 

And  in  order  to  aid  in  abolishing  that 
law  I  refer  to  its  "unconstitutionality" 
and  point  to  the  fact  that  the  Constitu- 
tion of  tibe  United  States  in  its  Preamble 
promises  to  ^'establish  justice,  to  insure 
domestic  tranqiiility,"  while,  on  the  con- 
trary, that  law  on  suppressing  acces- 
soryship is  liable  to  foster  crimes  and  to 
endanger  humanity. 

ADOLF  HEPNEE. 


IMMORAL  AND  UNCONSTITUTIONAL: 

OUR  ACCESS0RY8HIP  LAWS. 


To  What  Extent  Does  the  Eleventh  of  November  Affect  the  AnH-AnareMd 

WorkeFif 


AN  ADDEESS  BY  ADOLF  HBPNER. 


IT  is  veiT  difficult  for  one  who  enjoys 

4   life  to  have  a  correct  idea  of  the 

^    feelings  of  a  man  who,  for  the  sake 

of  Im  convictions,  goes  to  his  death  or 

is  driven  to  death. 
I  »y  deBberfttrty  "goes  <o  or  is  driven 

to  death,"  because  I  hokd  that  the  great 
majority  of  ^oee  who  have  foxfeited 
their  lives  for  thehr  o(»mctiioii8  had  no 
conception  of  the  consequences  of  their 
first  steps,  and  for  the  most  part  could 
not  even  picture  to  themselves  the  re- 
sults of  their  modes  of  thought. 

History,  ancient  and  modern,  tells  of 
maxtytB  who  were  originally  inclined  to 
fitf  di&areat  lines;  unintentional  mar- 
tyrs by  dianoe,  martyrs  thronf^  com- 
binations of  ux^ortonate  and  nnoontrcd* 
lable  circumstances,  martyrs  by  mistake 
martyrs  through  the  unexpected  conse- 
quences of  the  logic  of  facts.  In  such 
various  ways,  my  friends,  may  a  man 
become  an  involuntary  martyr,  be 
driven  to  death* 


These  in volnntary  martyrs  mnst  not 
be  confotmded  with  those  who  vokou 

tarily  died. 

I  call  him  a  voluntary  martyr  who 
dies  with  the  full  knowledge  of  what 
awaits  him,  and  risks  his  life  for 
another  or  for  the  welfare  of  society. 
Such  a  one,  for  instance,  was  Robert 
Blum,  who  was  shot  on  the  10th  of  No- 
v^ber,  forty  yean  ago;  and  sach  a  one 
was  John  Biown,  in  whoee  honorfifty 
millions  of  Americans  rfng  "Glory, 
glory,  hallelujah !"  Both  the  voluntary 
and  involuntary  sacrifices  on  the  altar 
of  the  people's  cause  are  martyrs  ;  their 
ending  is  the  same,  but  their  beginning 
was  different. 

The  voluntary  martyr  has  made  quits 
with  life  before  he  enacts  the  deed  that 
may  cost  him  his  life,  as  does  the  soldier 
at  the  commencement  of  bn^Qe. 

The  involuntary  martyr,  on  tl»  con- 
trary, never  dreamed  what  the  result 
would  be  as  be  decided  upon  the  course 
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that  brought  him  to  his  end.  He  never 
intmded  torisk  his  life,  or  at  least  did 
not  intend  to  lose  it  for  a  trifle. 

If  you  agree  with  mein  thedis^otion 
I  make  between  voluntary  and  involun- 
tary martyrs,  you  will  readily  under- 
stand why  I  began  with  the  sentence: 
"It  is  very  difficult  for  one  who  enjoys 
life  to  have  a  correct  idea  of  the  feelings 
of  a  man  who,  for  the  sake  of  his  convic- 
tions, goes  to  has  death,  or  is  dbriom  to 
hisdeatii*^ 

My  opinion  is  that  the  v<duntary  mar- 
tyr is  better  off  than  the  involuntary, 
for  the  former  goes  to  his  death  in  the 
intoxication  of  enthusiasm,  while  the 
latter  is  led  to  the  place  of  execution 
after  he  has  used  all  possible  means  to 
escnpe  in  vain;  for  he  has  not  sought 
death,  but  intended  by  livivg  to  accom- 
plish  kis  task.  And  he  was  right. 

It  is  eaqr^ough  to  say  that  man 
should  be  at  all  times  ready  to  die  for 
his  convictions.  Many  have  pronounced 
this  sentence,  but  very  few  have  carried 
it  out.  To  these  few  belonged  the  ma- 
jority of  the  defendants  in  the  Chicago 
anarchist  trial,  whose  thread  of  life  was 
forcibly  torn  asunder  a  year  ago. 

To  ttie  discussion  oi  this  shocking 
evrat  we  shall  devote  tiiehour.  I  have 
selected  the  theme,  **To  What  Extent 
does  the  Eleventh  of  November  Affed; 
the  Anti-Anarchist  Workers.*' 

This  expression  makes  it  my  task  to 
first  point  out  what  brought  about  the 
tragedy  of  the  11th  of  November. 

Then  we  shall  have  to  judge  of  cause 


and  effect,  and  determine  which  it  is 
that  calls  forth  the  syn^Mithy  of  the 
whole  labor  woiid;  for,  although  the 
cause— flie  bomb-thro  wing  at  tiie  Hay- 
market  on  May  4, 1886--doeB  not  affect 
the  labor  world,  the  result—^  execu- 
tion of  November  11,  1887— certainly 
does. 

At  a  casual  glance  the  cause  and  effect 
of  the  Chicago  tragedy  of  the  4th  of 
May,  1886  and  the  11th  of  November, 
1887,  stand  in  natural  connection.  There- 
foreitmigiit  be  tiMug^it  that  because 
we  disavow  the  4th  of  May^— tbe  bomb- 
throwing  at  the  Haymaxket— we  could 
indifferently  pass  over  the  11th  of  No- 
vember— the  execution  o£  the  convicted 
ones. 

Let  us  render  a  truthful  account  of  the 

cause. 

The  Chicago  anarchists  differed  from 
4;he  poUtical  labor  orgaoizations  not  <»iiy 
in  the  matter  of  tiieory,  but  in  their 
own  tactics.  While  the  other  politioid 
labor  organizations  preached  historical 
development,  the  Chicago  anarchists 
held,  as  a  more  revolutionary  psrty, 
that  the  workers  should,  by  rapid  actioHy 
assist  historical  development.  Conse- 
quently the  Chicago  anarchists  consider- 
ed it  necessary  to  hold  thems^ves  pre- 
pared for  fbB  time  when  a  fiavorable 
opportunity  for  revolutionary  action 
should  present  itself.  This  preparation 
consisted  in  armament,  in  drill,  and  in 
procuring  dynamite. 

To  be  sure,  there  existed  no  plan  look- 
ing toward  a  certain  time  of  action*  but 
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prepartion  was  made  "at  large"  to 
meet  the  time  whea  the  use  of  f<m» 
ogainst  force  mi^^  seem  advisable  or 
aeoesBuy. 

Tfans  it  happened  that,  on  the  4th  of 
May,  1886,  when  the  police  illegally  set 
abont  dispersing  the  meeting  at  the 
Haymarket,  a  person,  unknown  up  to 
the  present  day,  threw  a  bomb  at  the 
police  with  well  known  effect,  in  order 
to  meet  force  with  force. 

The  perpetrator  did  not  act  upon  the 
command  of  others^  but  iudependentijr. 

Not  bmng  able  to  find  the  bomb- 
thrower,  seven  anarobists  was  arrested 
who  had  for  some  time  advocated  and 
d^ended  tbe  use  of  force  against  force, 
and  had,  presumably,  also  engaged  in 
procuring  dynamite. 

The  prosecution  was  based  upon  a  law 
which  inflicts  an  equal  penalty  upou  the 
intellectual  originator  with,  the  perpe. 
tratw  of  adeed  when  the  deed  has  been 
accomplished. 

This  is  in  short  outline  a  resum^  of 
tike  cansea  of  the  11th  of  November. 

I  said  previously  that  the  anti-anar- 
chist workingmen  disavow  the  4th  of 
May,  1886 ;  not  because,  forsooth,  they 
object  to  the  logic  of  the  sentence, 
Force  against  force,"  but  because  they 
were  opposed  to  aBamhifltif}  tactics  gen 
emlly,  emHOHtifig  <rf  unoecessari^  akermr 
ing  the  enemy. 

The  anti-anarchiBt  woddngmen  in- 
cline to  the  opinion  that  while  the  power 
of  our  opponents  is  so  far-reaching, 
every  attempt  to  alter  social  conditions  1 


by  the  use  of  physical  force  must  end  in 
afiasoo.  Forthis  reason  they  consider 
preparaHoMtm  the  use  of  such  force- 
as  were  made  by  the  Chicago  anarchisto 
—as  useless  and  even  harmful. 

The  anti-anarchist  working  people 
believe  that  powerful  outbreaks  of  the 
people  s  will  occur  as  do  those  of  the 
elements  of  nature,  without  longpiepar- 
ation,  without  order,  and  without  notice* 
The  anti-anttcdiist  otyon&ed  woilceis 
further  believe— mark  it  w^Or-that  the 
emandpaiim  of  the  working  elas8  from 
the  yoke  €fvH9ge  daveryis  less  hindered 
by  the  resktance  of  the  possessing  class 
than  by  the  apathy  of  the  workers  them- 
selves. 

The  emancipation  of  the  working 
class  would  long  since  have  been  accom- 
plished if  it  were  conditioned  c»dy  upon 
breaking  the  opposition  of  the  possese- 
ingdass;  lor  the  ncm^Kmessors  form  a 
twenty-fold  stronger  power.  It  is  not 
*be  possessors,  against  whom  every  weak 
attempt  would  fail,  but  the  majority  of 
the  unorganized  workingmen  who  throt- 
tle everj'  aspiration  for  freedom. 

Our  chief  opponents  are  to  be  found 
in  the  ranks  of  the  workingmen,  as  has 
been  proved  in  nuuqr  an  eleotioD* 

The  masses  stand  tiie  laide  of  theu* 
oppreescm^  and  against  this  mass  one 
littie  band  cannot  successfully  battle. 

Therefore  we  see  that  the  principal 
mistake  in  anarchist  tactics  lies  in  their 
unfounded  confidence  in  the  masses. 
The  anarchists  believed  that  only  a  sig- 
nal,  a  rousing  cry^  a  suipiising  "deed" 
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was  needed  and  the  people  would  com- 
prehend the  sign  and  rally  to  shake  off 
the  rule  of  capital. 

We  have  seen  how  the  people  valued 
the  4th  of  May. 

Did  the  masses  rally  to  prevent  the 
dispersing  of  the  Haymarket  meeting  ? 

And  where  were  the  hundreds  who  had 
drilled  in  the  *'Lehr  und  WehrVeroin?" 

WJherewere  Aethousaads  who  joined 
witti  the  aatarvddsts  in  many  a  gigantic 
mass  meeting,  in  swearing  to  put  a 
speedy  end  to  capital's  reign  ? 

Anarchist  tactics  proved  a  monstrous 
mistake. 

And  this  mistake  cost  five  men  tbeir 
lives;  great-hearted  Albert  Parsons,  the 
highly  gifted  August  Spies,  brave 
Geozge  Engel,  unswerving  CkNKige 
FkibM,  and  the  fiery  ym^  Louis 
Liiigg. 

When  I  say  that  these  fi^  men  fell 

victims  to  an  error,  it  does  not  disgrace 
tjiem.    To  err  is  human. 

We  mourn  and  deplore  that  an  error 
which  the  world  would  easily  excuse  in 
othe^rs,  should  have  been  so  barbarously 
and  cruelly  avei^ted  1:9011  ^bam  five 
men. 

And  here  we  ccnne  to  the  actual  con- 
sideration of  the  question,  ^^Tn  how 
much  does  11th  of  November  concern 
the  anti-anarchist  workers?'' 

No  workman — no  matter  how  much 
he  opposes  anarchist  tactics — can  let  the 
tragedy  of  the  11th  of  November  pass 
before  his  mind's  eye,  without  the 
thought  and  oonscioiisnesB  that : 


Closely  considered  those  five  men 
forfeited  their  lives  for  the  cause  of  la- 
bor I  You  are  indeed  not  a  partner  in 
their  way  of  looking  at  things,  and  if 
they  lived  to-day  you  would  oppose 
them ;  but  the  error  of  their  life  was  not 
their  private  afiair,  but  their  method  of 
hastening  the  emancipatioB  of  tbm 
worldng  dasB.  In  this  light  ttiey  are 
not  only  martyrs  of  anardiiam,  but  abo 
martyrs  to  the  labor  cause,  iidii<&  they 
served  with  body  and  soul." 

True,  my  friends,  I  cannot  hide  the 
fact  that  the  martyrdom  of  those  five 
men  who  were  done  to  death  by  a  bru- 
tal ^'justice"  was  useless.  The  con- 
demned were  confident,  up  to  the  last 
mommts  of  thmr  lives  thi^  their  death 
would  be  considered  by  tibe  working 
dasB  SB  a  crime  against  thmuidhrea. 
Th^  stOl  b^eved,  and  that  was  their 
deep-rooted  error,  that  they  had  the 
masses  behind  them. 

And  yet,  how  noiselessly  did  the 
masses  permit  the  hangman  to  perform 
his  oflioe  on  the  tezzihle  11th  of  Novem- 
ber ! 

The  <mly  thing  whi<di  the  <<maaBe8"did 
was  to  decently  support  their  bweaved 
families,  and  give  the  dead  an  imposing 
burial. 

To  my  knowledge  the  11th  of  Novem- 
ber left  no  lasting  impression  upon  the 
minds  of  American  workingmen. 

The  unfortunate  men  who  were  con- 
demned mistook  the  universal  sympathy 
the  workers  of  the  country  expressed 
for  a  hMndnm  cf  mind.   This  enw 
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of  the  prisoners  was  certainly  pardon- 
able. But  the  living  do  wrong  when 
they  adopt  that  error  and  spread  it  in 
spite  of  better  knowledge. 

The  labor  movement  in  America  has 
in  no  way  been  furthered  by  anarchist 
tactics ;  on  the  contrary,  it  has  mani- 
feetly  sufFered  under  it ;  and  if  all  signs 
ttre  not  deceptive,  the  anaibhists  them- 
selves have  come  to  the  conviction  that 
a  repetition  of  &e  4th  of  May  is  anything 
but  desirable. 

And  now  that  I  have  spoken  against 
anarchist  tactics,  I  cannot,  for  justice's 
sake,  refrain  from  pointing  out  an  item 
of  defense  for  them,  even  if  it  is  only  to 
ghow  that  the  Chicago  defendants  would 
not  have  been  Motenoed.  to  death  had 
fhey  been  serving  any  otiiercai»e  than 
the  cause  of  Labor. 

Let  me  remind  yon,  my  friends«.  of 
the  American  practice  of  lynching 
which  even  to  this  day  exists  in  the 
Western  and  Southern  States ;  how  sel- 
dom the  courts  dare  to  prosecute  lynch- 
ing parties,  let  alone  to  sentence,  espe- 
cially whrai  their  victim  is  a  negro. 

Iq  the  State  <tf  IDinoie,  but  two  months 
since,  a  negro  was  lynched  against  whom 
a  young  girl  brought  the  charge  of  rape. 
It  turned  out  afterwards  that  the  girl 
had  for  a  long  time  led  a  life  that  was 
anything  but  virtuous,  and  was  in  every 
way  untrustworthy.  But  aside  from 
this  special  case : 

What  is  offexed  in  extenuation  of 

^rwAing? 
The  beUef ,  justifiable  or  unjustifiable, 


that  the  crimhua  would  escape  justice, 
or  that  justice  would  permit  the  dime 
to  go  unpunished.   This  beUef  excuses 

so-called  ''people's  justice;"  excuses  even 
to-day  the  murder  of  suspects  against 
whom  no  clear  evidence  is  at  hand. 
Now,  if  lynching  shall  go  unpunished, 
it  would  seem  that  the  Haymarket  af- 
fair  0f  the  4th  of  May  should  not  be  an 
object  of  oomxritaint.  For  the  unknot 
bomb  tiirower  dM  nothing  but  esceretae 
lynch  law  against  the  polsoe  "v^o  wete 
engaged  in  a  criminal  act,  because  ^0 
thought  that  they  could  not  be  brought 
to  any  account  by  any  other  method  or 
placed  under  penalty.  I  regret  that  the 
influence  which  the  American  usage  of 
lynching  had  in  the  culture  of  anarchist 
tatiies  was  not  once  considered  during 
the  whcde  trial,  and  presented  as  an  ez- 
trauation. 

The  State  of  Illinois  diould  in  ao  case 
have  punished  the  alleged  ot  real  intel- 
lectual instigators  or  accessories  with 
death  as  long  as  lynching  parties— act- 
ing on  the  same  principles  as  did  the 
bomb  thrower  of  the  4th  of  May— re- 
main unmolested. 

To  determine,  then,  what  interest  the 
anti-anarcdiist  workingmw  have  in  the 
tragedy  erf  the  Uth  of  NovMaber,  we 
must,  of  course,  disavow  anazchism» 
but  recommend  its  sacrifices  to  ttie 
faithful  memory  of  the  people,  because 
they  a<5ted  in  good  faith,  belie  nng  they 
were  hastening  the  emancipation  of  the 
working  class. 

Cevtaia  it  is  Uiat  those  five  men  had 
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not  suffered  death  if  they  had  not  been 
labor  agitators.  You  all  know  how  little 
human  life  is  valued  in  America.  Year 
after  year  hundreds  of  persons  are  shot 
down  for  a  ott^dess  word— the  thought- 
less ezprese&cm  '*lha^— without  resutt- 
ing  in  a  sentence  of  death.  And  tibese 
five  men,  whose  connection  wi^  the 
bomb  thrower  was  never  proved,  were 
done  to  death  as  an  act  of  revenge  for 
the  prominent  part  they  played  in  the 
class  conflict  of  the  workers. 

The  bourgeoisie  pardons  more  than  a 
bomb;  ottierwise  Jefferson  Davis  and 
t>ther  venomous  archrebels  who  have 
^e  Uves  of  hundreds  of  thousands  upon 
th^r  conscienoes,  would  not  be  aliw  to- 
•day.  But  for  labor  agitators^  for  people 
who  dispute  the  right  of  the  rich  to 
enjoy  wrongfully  gotten  wealth,  there 
is  no  thought  of  pardon  with  the  ruling 
olass. 

The  anti-anarchist  workingmen  were 
reconciled  to  the  sacrifices  to  the  ruling 
tdass  the  moment  tlieir  dang^  bec^ome 
gfigaxeiatf  i  e.,  as  soon  as  the  trial  pro^ 
^»edings  showed  that  justice  was  led 
astray  through  suborned  witnesses  for 
the  State. 

And  not  only  was  justice  mocked  by 
the  acceptance  of  the  testimony  of  trait- 
ors, of  terrorized  and  paid  ex-anarchists, 
such  as  Waller  and  Seliger,  but  also 
1^  that  of  d^eotives  who  were  hired 
to  join  the  military  organisatioos  of 
the  anardiistB  and  teg^t  tiiem  to  tramh 

^ressions. 

As  circumstancesevisted  after  the  acts 


of  the  first  trial,  Hbere  was  little  to  hope 
for  for  the  accused  by  opposing  the  sen- 
tence upon  the  plea  of  nuUity. 

Complaint  has  been  made  that  the  Su- 
preme Court  did  not  reverse  the  decision- 
But  while  it  may  be  admitted  that  the 
Supreme  Court  found  it  satisCactory  to 
be  able  to  sustain  the  sentmce,  the  in^  . 
dications  by  no  means  show  ti&at  it  was 
possible  to  reverse  the  sentrace. 

The  Supreme  Court  of  the  United 
States  is  bound  by  certain  rules;  it  can- 
not without  Tjeremony  reverse  a  deci- 
sion because  a  lower  court  has  com- 
mitted errors  of  form;  but  the  aggrieved 
must  show  that  those  errors  materially 
inflnenoed  the  judgment,  and  tiiat  if 
those  errors  had  been  avoided  the  sen-, 
tence  might  have  been  another. 

I  openly  confess  that  when  I  had  read 
and  studied  the  decision  of  the  Supreme 
Court  of  the  United  States  I  said  to  my- 
self: you  had  been  in  the  position  of 
the  Supreme  Court,  you  would  have 
beenpuzEled  what  to  do  with  the  writ  of 
error.**  For  the  dedarations  of  invalid- 
ity of  the  celebrated  oomisel»  Gen.  But- 
ler, General  Pryor  and  the  Hon.  Tucioer 
were  totally  unfounded.  Even  if  the 
Supreme  Court  were  inclined  to  be 
friendly  toward  the  prisoners  it  could 
not  have  granted  the  writ  of  error,  for 
the  lawyers  brought  no  argument  for- 
ward which  would  oom^  the  judges  to 
grant  a  writ  of  error, 

Therewasinmyof^nionbut  one  metfa* 
od  of  obtaining  a  writ  of  «ror  from  the 
Supreme  Court,  and  that  was  in  atta^- 
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ing  the  con8titutioiialit7  of  the  law 
which  was  at  the  f  ooiidatioii  of  the  ia- 
dictment  and  the  sentence. 
I  will  develop  mj  theorj: 

In  September,  last  year,  I  turned  to 
Captain  Black,  the  principal  defender  in 
the  Chicago  anarchist  cases,  and  ex- 
plained to  him  as  follows: 

The  trial  is  lost;  petitions  to  annul 
based  upon  technical  ^crars  eaanot  save 
the  cause. 

Let  us  do  as  the  mrllionaires  and  mo- 
nopolists do,  when  the  law  thzeatens  to 
droamscribe  th^  action — conted  the 
constitutionality  of  the  law  tipan  which 
the  indietTnent  is  based. 

You  know  that  the  monopolists  have 
many  a  time  won  a  victory  over  the 
workin^men  by  such  a  proceeding;  I 
only  need  remind  you  of  the  law  pro- 
hibiting tenement  house  dgar  making 
in  New  York^  wMeh  was  dedarod  '<un- 
ooDstitationaL'* 

But  the  matter  must  not  rest  ynth  the 
mere  contesting  of  the  constitutionality 
of  the  law;  proof  must  be  brought. 

The  Illinois  law,  upon  which  the  in- 
dictment of  the  anarchists  rested,  reads: 

"Where  a  crime  has  been  committed, 
he  who  has  aided,  advised  or  incited  (the 
accessory  before  the  fact)  is  to  be  pun- 
ifiOied  as  if  he  w^  the  {MrincipaL"* 

Hm  law,  I  say,  is  unconstitationaL 

The  Constitution  of  the  United  States, 
according  to  the  words  of  the  preamble, 
has  for  its  purpose  "the  establishment  of 
Justice,  and  to  insure  domestic  tranquil- 
ity." Now,  if  it  csjx  be  proved  that  a  law 


acts  contrary  to  the  promise  of  the  Con- 
stitution, that  law  is  unconstitutional. 

if  we  can  show  that  the  praalty  parar 
graph  about  the  accessory  before  the 
fact,  instead  of  '^estaUishing  justice^ 
promotes  crime^  that  is,  injustice,  and 
that  instead  of  "insuring  tranquility"  it 
endangers  tlie  citizens,  we  shall  win. 

Very  well,  then;  I  will  prove  that 
every  law  which  admits  of  no  difference 
between  the  principal  and  the  accessory 
before  the  fact,  promotes  crime  a&d  eu* 
dangers  the  lives  of  cttiasens. 

Let  us  assume  that  there  are  ten  ccm- 
epirators,  who  have  each  agreed  to 
throw  a  bomb  at  a  certain  time. 

Shortly  before  the  appointed  moment 
nine  of  the  ten  bethink  them  and  say, 
"No;  let  us  not  do  it."  The  tenth,  how- 
ever, is  stubborn  and  says,  "I  shall 
throw— you  can  do  as  you  please." 

In  what  pojEdtion  are  the  men  who 
would  give  xxp  the  ^an? 

They  say  to  themselves,  '^Siiioe  ttie 
tenth  dissents,  and  will  at  all  events 
throw  a  bomb,  our  retreat  can  be  of  no 
benefit  to  us.  For,  whether  we  do  the 
deed  or  not,  we  shall  under  any  circum- 
stances be  equally  punished  with  the 
tenth,  who  wiU  not  spare  us,  but  rather 
will  denoonoe  us  out  <tf  revenge  if  he&K 
caught. 

*'K,  tiMQ,  we  are  doomed  to  deaHi 
anyway,  it  will  be  better  to  Orow  the 

bombs.** 

Do  you  see  the  consequences  of  the 

law? 

If  the  law  recognized  a  difference  be- 
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tween  the  principal  and  the  accessory, 
punishing  the  latter  less  severely,  in  or- 
der that  he  might,  at  the  last  moment, 
have  an  interest  in  withdrawing  from 
the  conspiracy,  the  nine  would  not  have 
thrown  their  bombs.  One  bomb,  say, 
Miia  tra;  ten  bombs  kill  one  hundred. 
Ninety  human  lives  would  then  be  saved 
if  the  nine  conspirators  were  not  in- 
duced by  the  severity  of  the  law  which 
punishes  the  accessory  equally  with  the 
principal  to  follow  the  example  of  the 
tenth  conspirator. 

The  "^Tift  would  gladly  have  with- 
drawn from  the  conspiracy,  but  the 
tenUi  would  not  have  it  so.  Hesaidto 
them, '^ou  folds!  HI  am  arrested  you 
must  share  my  fate.  And  even  if  I 
escape,  and  it  is  understood  that  you 
were  my  co-conspirators,  you  will  be 
hanged,  while  I,  ^the  principal,  remain 
in  hiding.  I  shall  not  tolerate  any  trait- 
orous action  on  your  part,  you  may  be 
certain," 

Under  such  circumstances  the  nine 
permitted  themselves  to  be  moved  to  act 
with  %lM  traktii;  simj^  beeause  with- 
drawal  would  have  no  practical  value 
for  them. 

For  the  nine  bombs  and  th^r  ocmse- 
quences — the  killing  of  ninety  people — 
the  law  is  responsible.  It  promotes  crime 
and  threatens  the  security  of  the  dtizem* 
Therefore  it  is  unconstitutionaL 
This,  my  friends,  is  my  theory.  It  is 
founded  upon  mxih  natural  logic  that  in 
the  course  of  time  people  vdll  wondw 
how  a  great  nation  of  sixty  millions 


could  so  long  foil  to  comprehend  it. 
For  that  treatment  <rf  the  accessory  as 
principal  in  case  of  petty  misdemeanor 
and  felony  is  ancient  Common  Law. 
Here  and  there  this  Common  law  was 
slightly  altered;  in  the  State  of  Illinois, 
so  for  as  the  accomplished  deed  is  con- 
cerned, it  is  incorporated  in  the  stat* 
utes. 

Under  German  law,  of  all  the  numer* 

ous  accessories  before  the  foct,  only  he 
is  punished  as  a  principal  who  has  by 
specified  acts  assisted  in  carrying  out 
the  deed,  all  other  accessories,  that  is,, 
all  who  by  advice  or  acts  assisted  with- 
out having  been  actively  engaged  in  the 
main  crime,  are  punidied  for  '*attraipl^'^ 
tiiat  is,  a  i^remium  is  offwed  Oem  ta 
witiidraw  before  the  final  criminal  act 

'nie  only  exception  in  which  an  "at- 
tempt" is  considered  equal  to  a  deed,  is. 
an  attempt  at  regicide. 

In  September,  last  year,  I  carried  on 
an  extensive  correspondence  concern- 
ing my  theory,  as  I  have  said,  with  Cap* 
tain  Black.  He  promised  to  give  it  con- 
sideration. The  board  of  defense  did 
not  adopt  the  theory,  however.  Whj 
not?  I^e  reason  is  unknown  to  ncie. 
It  was  impossible  for  me  to  obtain  iar 
formation  from  Captain  Black. 

I  have,  for  certain  reasons,  been 
silent  for  a  year.  Now  I  will  make 
public  my  views.  No  doubt  there  will 
be  opportunity  to  contest  the  acces- 
soryship  law  in  some  non-political 
case,  and  obtain  a  decision  txma  the 
court  of  last  appeaL  Itm^^  ttk»  aome 
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years  to  conTinoe  American  juriste  of 
00  simple  a  truth  as  the  unconstitu- 
tioiuility  of  that  law,  against  which 
Bbckatone,  the  Moses  ct  English  Com- 
mon Law,  raised  doubts  a  hundred  aiki 
forty  years  ago. 

Every  one  who  makes  a  discovery  out- 
side of  his  profession  must  be  satisfied 
to  forego  immediate  recognition.  I  am 
no  lawyer  by  jj^rof  essicui,  and  theref  ore. 


no  dottbty  I  was  ignored  by  the  board  of 
defense. 

Not  one  of  the  many  interested  in  the 
cufaninalion  of  the  case  considered  it 
worth  while  to  move  even  a  finger. 
Nevertheless  the  law  in  question  wiU  be 

declared  unconstitutional 

And  then,  of  course,  it  will  be  unde- 
niable that  the  Court  committed  a  judi- 
daimvrder. 


fi.  L.  p.  PBINTERY. 


